THE ACHIEVEMENT OF GOOD LEGAL WRITING
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At the end of this study unit you must be able to:

% Describe the features of good legal writing.

% Employ proper grammar and spelling when writing.

% Describe legalese and the Plain Language Movement.

% Avoid resorting to legalese when engaged in legal writing.

% Employ proper sentence and paragraph structure when writing.

WHAT MAKES LEGAL WRITING GOOD?

As previously mentioned, good legal writing exhibits the following features:

&~ Clarity
&~ Cconciseness

&~ Engaging !

Whether you are an attorney in a firm, an advocate in the Bar, a judge, magistrate,
prosecutor, legal advisor, member of the legislator, human rights advocate, estate
agent, academic or law student, answering an examination question, you will use words
as your primary professional weapon. Your writing therefore has to comply with these

requirements to ensure your success.

CLARITY

How is clarity achieved in legal writing?

! Osbeck 2011:16,28,34.




Proper grammar and punctuation.
In the absence of correct grammar, punctuation and spelling, there will always be
the risk that the reader will not share the meaning of your words. The more the
writer deviates from rules of grammar and spelling, the less likely the reader is to
understand what exactly the writer meant to say.” This completely nullifies the

objective of legal writing, which is to inform and persuade.

Proper word choice and sentence structure.
Using ordinary, uncomplicated words. Simple sentence structures are the best

recipe for good legal writing.

Avoid legalese .°
‘Legalese’ refer to words and phrases that a legal practitioner might use in
drafting contracts, pleadings, court documents, letters and opinions, but would
not use in a conversation with his family or friends. Some characteristics of

legalese include:

0 The use of archaic language

For example: hereafter, whereby, hereinafter, hereinabove, hereby,
hereunder, therein, thereafter, whereas, whereupon, aforementioned,

forthwith, henceforth, pursuant to, whence.

0 The use of foreign words
While some foreign words are employed so often that it has fallen into
common usage, many foreign (most often Latin) words should not be used
in legal writing.

Examples: sui generis (unique); viz (hamely); prima facie (at first sight).

0 The use of unnecessary complex words and sentences (Also knows as

‘padding’)
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Osbeck 2011:18.
Oates and Enquist 2009:49-53.



While not all long sentences are bad sentences, you should always take

care that sentences are not clumsy and excessively verbose.

0 The use of the words ‘said’ and ‘such’

Never use ‘said’ in sentences like:
“The said plaintiff heard a noise as said watermelons rolled to the

back of the said trolley.”

Legalese is no longer welcome in legal writing. This movement away from old, heavy,
unintelligible language in law towards plain, concise and clear expression, is mostly a

result of the ‘Plain Language Movement’. *

The Plain Language Movement is a group of legal scholars, judges and legal
practitioners worldwide that dedicated themselves to the clarification of legal writing by
purging it of overly complex sentence constructions and empty legal jargon,®> and

making it accessible to more readers.

This movement is not without its detractors. Critics are of the view that the precision of
legal writing suffer because of simplified writing, and that the use of technical terms may
add increased clarity and precision to a document.® When the writer wants to indicate
that estoppel, for example, would be the appropriate remedy in a specific situation,
would it not be in the interest of good legal writing to simply state ‘estoppel’ instead of

trying to explain what it is in simple language?

It certainly will. This leaves one slightly confused and pondering the question: how
simple must simplified legal writing be?

Osbeck 2011:21.
Osbeck 2011:21.
Osbeck 2011:21.
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The rule of thumb is to use legal writing that would not move a judge to take out

his dictionary. ’ This, of course, is subject to the determination of who your audience is.
In the event that you are writing a letter to an illiterate client, for example, it stands to
reason that your language should be adjusted for that client. Informing such a client with
words he cannot understand would again prevent your goal from being achieved. Your
client, too, should not cling to a dictionary when reading a letter from his legal

representative.

We can therefore adjust the rule of thumb as follows:

Never use language in your writing that would move the reader to take out a

dictionary!

NB! STUDY':

Palmer and Crocker® describe clarity in writing as ‘stating what you mean’.

Study the following in order to know precisely how to state what you mean, and

add clarity to your writing.

PALMER R and CROCKER A
2003. Becoming a lawyer: Fundamental Skills for Law Students. Durban:

LexisNexis.

‘Garner and Scalia’ in Osbeck 2011:24.
Palmer and Crocker 2003:33-45.
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NB! ALSO STUDY :
Study the following complicated and foreign words or expressions and their simpler,

shorter replacements. (You need not know which words are archaic and which are

repetitive. Just study the words so that you are able to use it in your writing.)

(&
BAD GOOD

Difficult words
Equitable Fair
Consequently Then
Remand (a case in court) Postpone
Finding (of a judge / magistrate) Decision
Duress Force / pressure
Albeit Though / even if
Moreover Also
Nevertheless Yet
Provided that If / but
Accordingly So
Afforded Given
Shall (future) Will
Shall (Imperative) Must

Archaic words and expressions

Forthwith Immediately
Hereinafter After this
Hence So
Whosoever A person who
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Repetitive words

Due and payable

Owing or due

Will and testament will

Fit and proper Suitable
Null and void Void
Until such time as Until
Save and except Except

Unnecessary words / Simplification

In connection with About
In the case of With
In order to To
At this point in time Now
In the final analysis Finally
On a monthly (yearly) basis Monthly (Yearly)
Enclosed please find We enclose
For and on behalf of For
Foreign words

Bona fide

Good faith / genuine / honest

Mutatis mutandis

With the necessary changes

Prima facie

At first glance

Mens rea

State of mind

Uberrimae fide

Utmost good faith

Res ipsa loquitor

It speaks for itself

CONCISENESS

Writing in a concise manner does not mean writing briefly. It simply means getting to the

point you wish to make as quickly as possible.
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